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Passed by Shri. Uma Shanker, Commissioner (Appeal-I)

Joint Commissioner, Div-I] bha star zye, Ahmedabad-I rr urtsat
18/CX-I Ahmd/JC/MKI2016ft: 3/21/2016, gfr

Arising out of Order-in-Original Nci. 18/CX-I Ahmd/JC/MK/2016~: 3/21/2016 issued by Joint
Commissioner,Div-11 Central Excise, Ahmedabad-I

3r4leaf ra vi uar Name & Address of the Appellant / Respondent

M/s. Jainik Industries
Ahmadabad

al{ arf zg rat am? ariahs 3rra mar & it az za srr uf zqenRenf# aau Ty +em 3fear a
3flfu;r <IT g;=RlaTUT 3nmr,=f >RWf ~~% I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way : ·

"+fffi'f ~ cnT g;=RlaTUT 3nmr,=f
Revision application to Government of India :

(1) h4ha suaraa grcn 3rf@)fzm, 4gg4 #t eata fl aag ng mmia ii qla nt al q-art # pm uvq
ci> 3@Tffi TRtarur anmr,, a]$, x=rfmr. "+fffi'f ~ . fclrn~. XJuffcf Fcrwr. metr ~. ur1cPr m 1TTR, tffiG lWf. ~ ~
: 110001 at at urft aRegt

Q (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zufr #l atRmaca #t zfala f0aft uemn zu at alaat fa# quern au
vsrl imaua g mf i, za fh4 quern zuT Tuerark cm- fa8h armzu Raft quernatm 6t ,fut ci,
cITTR ~ m,
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(~) 'lffi(f <B" ~ fa0ft lg za72faff«mT R zu mIG # fcrfrr=itur j qjtr zyca ra ma u Una
~cB" ~ cB" l'fPwf i uitna as fa#tg a gar i f.1mfm; t I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India .

. (<i) uf? ye rgr fag fr 'lffi(f a ars (ura per ) frnmf fclxlT 11m ~ 'ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if Gar«alnrayc # mar a fg uit sq@ fs ma #{&sit ha arr it gr err vi
Ra # gift anrgaa, r4ta * &m 1TTlm ~ -w:m tR znr arf@a a4f@fr (i.2) 1998 mxr 109 &m
~ ~ Tfq 'ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~~ (&lfrc;r) Pill"llqcll, 2001 cB" ~ 9 cB" 3fclTm FclP!FcfEe. >f1T5! ~ ~-8 if GT mwlT if,
)fa rat a u am4r hf Raia al ma #-mar vi 3rat am? attat ufji arr
Ufa 3ma fqu Gr7 afRg (a Tr grar <. nl qIff a sifa err 5-z fifR #t # 'TffiR
# ad a mrr €tr--s arr al uR a eh#t a1Reg1
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(1)

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RRf@aura 3Ir4ea rer ei icaa v arr ut zq sqa 'ITT ill ffl 200 /- ffi 'TffiR ~. \i'lN
3it ui iav vs Gara a nrar t it 100o/-- $t #ta y1at 61 GI;

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

#tr zcan, €tu snar zrca gi var or#tat1 -mznf@raw IR 3r4tea-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tuala zyca 3r@If,, 1944 l nr 3s-at/as-z airifa

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(as) affawr pcniaa viifra ft mm v#hr zrca, #tuGr zgen vi hara arfl#ta nrzurf@err #t
fcmi:r llffacITT iR=c ~ .:f. 3. 3lR. *· ~. ,W~ cITT -qcf

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

0

(4)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

arnrzl zg«ca 3rf@/Pram 497o zrm vigil@er 6l 3rgqPr-4 a aiafa Ruff fag 14 a 3ma UTarr zrnfe,fa fufu qTf@rarl sraz i re@ta #l ga uf u 6.6.so h at nrzr1 yea
fez amt 3tr a1Reg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

, (5) zr zit via@er mmai at fzirv maa fzi #t sit ft nr 3naffa fhzu Ga sit yen,
ab4hrUna zyea vi hara 3r4lat1 nrznf@raw (ar,ff@fen) [zm, 1982 # fe a
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) flt zgca, tu nra yea qi hara rft#tu nrznf@ranwr (Rec), uf rat a ma
a4car ziar (Demand) yd is (Penalty) qT 10% qa srar aar 3feart k I zcia, 3rfrur qa5r 1o

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

hctr3rnl gra 3iltara a3iaii, anf@azha "a{carRt iia"(Duty Demanded) 
.:,

(i) (Section) is 1uphaz fefiaufr;
(ii) fzmraaa#=rdafe#ruf@;
(iii) crlz3fezfri ahzr 6haezr f@.

> zrgras'if 3r4la' igt ra srmr Rtac ii, 3r#tr' a1fa a4 afza sraaa feararn&.
3

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

ram 3rr a fr 3r4tr qf@awT aGar szi era 3rrar gra z avg Raff@a gt at jar fr a¢ area #y,, .:, .:, .:,

10% raar w it sagi aha zvs faff@a taaus # 10% 9raar r Rt sr aft ?]
.:, ~

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, orpenalty, where
penalty alone is in dispute." " .•
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$manufacture of Dye intermediates and it was required to be sent to Mis Novel Spent

Acid Management to be neutralized as per the norms of the Pollution Control Board

before the same could be discharged as waste. The Central Excise duty payable on the

clearance of 'Spent Sulphuric Acid' during the period 01/03/2012 to 31/05/2014 was

worked out to be Rs.2,77,442/- and for the earlier period of April-2010 to February-

2012, the duty liability was worked out to be Rs.2,63,400/-.

2. During the course of internal audit conducted by the officers of Audit wing of

Central Excise, Ahmedabad-I for the period March-2012 to Februaruy-2014, it was

noticed that the appellant had not discharged Central Excise duty on the by-product

'Spent Sulphuric Acid' classifiable under tariff heading No.2807 of CETA, 1985, cleared

to· Mis Novel Spent Acid Management. As per the submissions of the appellant in their

letter dated 16/06/2014 and as per the depositions made by Shri Bipinbhai Dahyabhai

Joshi, Partner, the impugned product was waste water generated during the

ORDER-IN-APPEAL

MIs Jainik Industries, Plot No.605/A, Phase-IV, G.I.D.C., Vatva, Ahmedabad

(hereinafter referred to as 'the appellant') has preferred the present appeal, being

aggrieved by the Order-in-Original No. 18/CX-I Ahmd/JC/MKI2016 dated 21/03/2016

(hereinafter referred to as 'the impugned order') passed by the Joint Commissioner,

Central Excise, Ahmedabad-I (hereinafter referred to as 'the adjudicating authority').

The appellant is holding Central Excise registration No.AACFJ2151MXMOO1 for

manufacture of excisable goods falling under Chapter 29 of the first schedule to the ·

Central Excise Tariff Act, 1985 (hereinafter referred to as CETA, 1985).

3. A show cause notice F.No.V.29115-751Jainik/ADCIOA-l/2015 dated 0710512015

[SCN] was issued to the appellant demanding Central Excise duty of Rs.1,19245/- for

the period from 01/04/2010 to 07/04/2011 under erstwhile proviso to section 11A(1) of

CEA, 1944 and demanding Rs.4,21,5971-forthe period from 08/04/2011 to 31/05/2014

under section 11A(5) of CEA, 1944 [total demand Rs.5,40,842/-]; proposing penalty to

be imposed on the appellant under erstwhile section 11AC of CEA, 1944 read with Rule

25 of CER, 2002 for the period up to 07/04/2011 and under section 11AC(1)(b) ibid read

with rule 25 ibid for the period from 0810412011 to 3110512014; demanding interest under

section 11AB of CEA, 1944 for the period 01/04/2010 to 07/04/2011 and under section

11AA ibid for the period 08/04/2011 to 31/05/2014 and proposing confiscation of

excisable goods valued at Rs.43,88,618/- under Rule 25 of CER, 2002.

4. The SCN was adjudicated confirming the demand of Central Excise duty along

with interest. The impugned goods are held liable to confiscation and a penalty of
Rs.1,19,245/- under rule 25 of CER, 2002 read with section 11 AC of CEA, 1944 for
clearances from 01/04/2010 to 0710412011 and penalty of Rs.2,10,799/- under rule 25
of CER, 2002 read with section 11AC(1)(c) of CEA, 1944 for the goods cleared witff6if...

payment of duty during 08/04/2011 to 31/05/2014 has been imposed on the appellant. ,2
-'i ·? .s \i

s. The main grounds invoked by the appellant in the present appeal are as toilows:l}Ji?
· u.-6±risii
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>>The appellant in their letter dated 16/06/2015 had categorically stated that what was sent to

M/s Novel Spent Acid Management was not Spent Sulphuric Acid but was industrial waste

cleared as part of waste management in terms of law provisions imposed by the Pollution

Control Board. Further, the appellant was not the only unit who was sending/clearing such

waste to M/s Novel Spent Acid Management, who have a common effluent treatment plant

and they provide service of effluent treatment to many industries and collect charges for the

same.
►The adjudicating authority has simply turned down the argument of the appellant by relying

on the decisions in the cases of Keti Chemicals - 1999 (113) ELT 689 and Nirma Chemical

Works Ltd. - 2002 (146) ELT 485, without appreciating the fact that both Mis Keti Chemicals

and MIs Nirma Chemicals are engaged in the manufacture of soap/detergent products and

the quality of Spent Sulphuric Acid generated is distinct in nature whereas the appellant is

engaged in manufacture of Dyes Intermediates where the emergence of spent acid is

unavoidable/inevitable and the quality of such Spent Sulphuric Acid emerging is totally

different as the same cannot be used further in any other industry.

► It is settled law that goods which are not marketable cannot be subjected to levy of excise

duty and the appellant would like to rely upon the following decisions in their support:

• TITAWI SUGAR COMPLEX- 2003 (152) ELT 21 (SC)
• VIKRANT TYRES LTD. - 2004 (171) ELT 23
• UTTAM STEEL LTD - 2005 (190) ELT 33
• MADRASALUMINIUM CO. LTD. - 2006 (193) ELT 98
• LEEPHARMA PVT. LTD. - 2010 (252) ELT 557
• DHAKAD METAL PVT. LTD. - 2010 (257) ELT 535
• MAGNUM VENTURES- 2014 (303) ELT 226
• MARKFED VANASPATI & ALLIED /NOUS. - 2000 (116) ELT 204

►The spent sulphuric acid was generated during manufacturing process as waste water /

industrial waste that had no further use or commercial value and was required to be drained

only after treatment in terms of the pollution control regulations. The adjudicating authority

has failed to understand this contention. The appellant had not sold the spent acid for any

value or consideration but they had rather paid service charges to Mis Novel Spent Acid

Management for treatment of such spent acid. Even if the spent acid was sold for some

purpose, it does not make the goods excisable as held in the case of Mis CHEMPLAST

SANMAR LTD. - 2015 (317) ELT 495, distinguishing the decision in the case of Mis KET/

CHEMICALS relied upon by the adjudicating authority. The adjudicating authority has

surprisingly justified the action of the Audit offices in adopting the value of the spent acid as

Rs.0.50 per kg. Neither any market survey has been conducted nor any data has been

disclosed for arriving at the value of spent acid and the impugned order is not tenable and is

required to be set aside.
>>The appellant is registered with Central Excise since 1995 and the records were

comprehensively audited on number of occasions and spent acid generated even in those

periods was cleared to M/s Novel Spent Acid Management. Therefore, it cannot be said that

the facts were suppressed with intent to evade payment of any duty. When the element of

intent is absent, extended period of limitation cannot be invoked and the demand prior to

01/04/2013 was hit by law of limitation.

Personal hearing in the appeal was held on 04/01/2017. Shri J.T. Vyas, Advocate 1
appeared on behalf of the appellant and.reiterated the grounds of appeal. He submitted

that it was hazardous waste havingimjj6imaercial,value and was disposed off as per

Ek 4so/rj
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Pollution control regulations. He pointed out explanation to section 2(d) to show that

Sulphuric acid (spent) is not goods.

7. I have carefully gone through the facts of the case on records and submissions

made by the appellant. The issue for decision before me is whether 'Spent Sulphuric

Acid' attracts Central Excise duty by virtue of being an excisable product. The

adjudicating authority has relied on the decision of Hon'ble Larger Bench of the Tribunal

in the case of COLLECTOR OF C. EX., AHMEDABAD Versus KET/ CHEMICALS - 1999

(113) E.L.T. 689 (Tribunal) and affirmed by the Hon'ble Supreme Court in the case of
COLLECTOR OF C. EX., AHEDABAD Versus N/RMA CHEMICAL WORKS LTD.- 2002

(146) E.L.T. 485 (S.C.J to confirm the demand and impose penalty. The appellant has

disputed the relevance of these case laws on the ground that Mis KETI CHEMICALS and
Mis NIRMA CHEMICAL WORKS LTD., were manufacturers of soap/detergent products·

and the by-product 'Spent Sulphuric Acid' in those cases were distinct from the 'Spent

Sulphuric Acid' emerging as non-marketable waste in the present case in the

manufacture of Dyes Intermediates.

On studying the decision in the case of COLLECTOR OF C. EX., AHMEDABAD

Versus KET/ CHEMICALS - 1999 (113) E.L.T. 689 (Tribunal}, it is clear that Hon'ble Larger

Bench of CESTAT have exhaustively dealt with 'Spent Sulphuric Acid', discussing its

status as a by-product emerging during the process of manufacture with reference to

Explanatory notes to HSN; its classification under chapter 28 of CETA, 1985; how it is

distinct from non-excisable waste and scrap akin to dross and skimmings and how it

attracts Central Excise duty as excisable goods. The ratio of the Hon'ble Tribunal Larger

Bench decision in the case of COLLECTOR OF C. EX., AHIEDABAD Versus KET/

CHEMICALS - 1999 (113) EL.T. 689 (Tribunal) as affirmed by the Hon'ble Supreme Court

in the case of COLLECTOR OF C. EX., AHMEDABAD Versus NIRMA CHEMICAL WORKS

LTD.- 2002 (146) E.L.T. 485 (S.C.) has been applied by the adjudicating authority in the

impugned order without any findings on the 'Spent Sulphuric Acid' to show that it

emerges as a result of manufacture and is not a waste as claimed by the appellant. The

said ratio can apply only after the twin test of manufacture and marketability of 'Spent

Sulphuric Acid' is established in the present case. In the case of COMMISSIONER OF
CENTRAL EXCISE, CHANDIGARH-I vs. MARKFED VANASPATI & ALLIED
INDUSTRIES - 2003 (153) E.L.T. 491 (S.C.), Hon'ble Supreme Court has held as

fpllows:
6. However, it appears to us that the observation made in this authority are "per incuram.
In so observing, the decision of a Larger Bench of this Court in the case of Collector of
Central Excise, Indore v. Universal Cable Ltd. reported in [1995 Supp (2) SCC 465], has not
been noted or considered. In this case an argument that a good become excisable because it is
covered by Tariff Entry, has been negatived. In the case ofB.P.L. Pharmaceuticals Ltd. v.
Collector of Central Excise reported in [1995 Supp (3) SCC 1] it has also been,hgldthat3,
merely because there 1s a change m the Tar1ff Item the goods does not become;exc1sales%,
subsequently in a judgment dated 13h February, 2003 in Civil Appeal No. 6745s89gg&,c
has been held that merely because an item falls m a Tanff Entry, 1t does,not becom lb
excisable unless there is manufacture and the goods is marketable. I Lal often e'ls;tk ff
Mills' case (supra) 1t has not been held that the twin test ofmanufacture and ma{ket?b_infy'i:S /./ '·>
not to apply. It is not possible to accept the contention that merely because ahStemTa~·,1/<sea

I
I
I
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in a Tariff Entry it must be· deemed that there is manufacture. The law still remains
that the burden to prove that there is manufacture and that what is manufactured is on
the revenue. In this case no new evidence is placed to show that there is manufacture.
"Spent earth" was "earth" on which duty has been paid. It remains earth even after the
processing. Thus if duty was to be levied on it again, it would amount to levying double duty
on the same product."

In light of the above, I find that the confirmation of demand in the impugned order is not

sustainable unless it is established that the impugned product emerges as a by-product

during the course of manufacture and that the same is marketable. I remand that case

back to the adjudicating authority to carry out verification of the manufacturing process

as well as other aspects such as marketability and value and give specific findings as to

whether the 'Spent Sulphuric Acid' in the present case is a marketable by-product

emerging during the process of manufacture or. it is non-marketable waste and

thereafter determine the demand of duty, interest and penalties accordingly. The

appellant must be given adequate opportunity to present its case in accordance-with the

principles of natural justice.

9. 3r41era arras# we3rdafart 35ulnth fan srarl
The appeals filed by the appellant stand disposed of in above terms. , . /Jg --(35mr gin)

37gm (3r4er -I)

,......
Date,;;l.£ /01 /2017

&teted4
(K. . acob)
Superintendent (Appeals-I)
Central Excise, Ahmedabad.

ByR.P.A.D.
To
M/s Jainik Industries,
Plot No. 605/A, Phase-IV, G.I.D.C., Vatva
Ahmedabad.

Copy to:

1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Principal Commissioner of Central Excise, Ahmedabad-I.
3. The Additional Commissioner, Central Excise (System), Ahmedabad-1.
4. The Deputy Commissioner, Service Tax Division-I, Ahmedabad-I.
5.Guard File.

6. P.A.



-'

l
I
1
1

.[
t:

f
t


